
Misc. Case No. 149M/2016 

-1- 

IN THE COURT OF ADDL. CHIEF JUDICIAL MAGISTRATE,NALBARI 

Misc. Case No. 149M/2016 

u/s 125 Cr.P.C. 

   Archana Kalita...... 1st party/petitioner 

-Vs- 

                           Arup Medhi…...…2nd party/OP 

PRESENT: D.M. Hussain, AJS. 

ADVOCATES APPEARED: 

For the 1st party       : Mr. R. K. Sarma, Advocate 

For the 2nd party      : Mr. J. Alam, Advocate    

Dates of evidence    : 15-02-18, 16-03-18, 05-09-18 & 01-02-19.          

Date of argument    : 20-02-2019.  

Date of order           : 28-02-2019.                   

   

O R D E R 

PROSECUTION CASE: 

1. The 1st party Archana Kalita filed this case u/s 125 Cr.P.C. claiming 

maintenance from her husband 2nd party/OP stating that on 27-02-2013 she was 

married to her husband Arup Medhi socially as per Hindu rites & rituals. After 

marriage she took her stridhan articles to her matrimonial house and resided 

with her husband. After about three months of marriage the 2nd party and his 

family members started to torture her physically and verbally abused her over 

petty issues and demanded money from her and send her to her matrimonial 

house. She brought Rs.35,000/- from her parental house and gave it to the 2nd 
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party . The 2nd party thereafter continued to demand money and send her to her 

parental house to bring money and when she was not able to bring money the 

2nd party and his family members used to physically torture her. She became 

pregnant but the 2nd party and his family members did not proper care and she 

was compelled to leave her matrimonial house . On 09-04-2014 she gave birth to 

a male child whose name is Dimple Medhi. The 2nd party did not enquired about 

her and her minor child and did not bear the medical expenses. Her father took 

her to her matrimonial house when her child was about one month .But after two 

months the 2nd party continued to demand money and send her back to her 

parental house .her father was not able to arrange money and on 22-09-2014 

when she came back to her matrimonial house without money the 2nd party 

physically tortured her and she had to return back to her parental house . Since 

then she is residing in her parental house ,the 2nd party has not enquired about 

her nor provided any maintenance .The 2nd party is a home-guard and in also 

engaged in cultivation and earns about 20,000/- per month. The 2nd party has no 

other liability .The brother of the 2nd party works in CISF and his father is a 

Homeo Practitioner and has good income. She has claimed Rs.5,000/- for herself 

and Rs.3,000/- for her minor son in total Rs.8,000/- per month as monthly 

maintenance allowance. 

2. The 2nd party filed W.S. and denied the allegations levelled against him. 

He stated that after few days after marriage the 1st party started to mentally 

torture him and forced him to reside separately from his parents. He stated that 

he is the eldest son of his parents and has one brother. When the 1st party 

became pregnant he bear all the medical expenses but after one month of the 

birth of the child the 1st party voluntarily left his house. He requested the 1st 

party to return back to his house and also sent advocate notice but she asked 

the 2nd party to come and reside in her parental house. He stated that his 

parents are old aged and his brother has no source of income. He is a daily wage 

earner and has no fixed source of income. He stated that he is not capable to 

pay maintenance allowance and prayed for rejection of the petition filed by the 

1st party.     

3. POINTS FOR DETERMINATION: 
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i)  Whether the petitioner is unable to maintain herself? 

ii) Whether the OP having sufficient means has neglected/refused to maintain the 

petitioner? 

iii) Whether the petitioner has refused to live with the OP without any sufficient 

reason? 

iv) Whether the petitioner and her minor son are entitled to maintenance and if 

so what would be the quantum of maintenance? 

4. DISCUSSION, DECISION AND REASONS THEREOF: 

The petitioner/1st party examined herself as PW 1 and another witness as PW 2. 

The OP/2nd Party examined himself as DW 1 and another  witness as DW 2. I 

have heard argument of learned counsels of both sides. I have also considered 

the materials on record; My findings with reasons are as follows: 

POINT NO (i) : Whether the petitioner is unable to maintain herself ? 

5. The 1st party/PW 1 deposed in her examination in chief  that she has no 

source of income. Her son is studying in Ghograpar Jatiya Vidyalaya and her 

parents are bearing the school expenses of her son.   

6. PW 2 deposed that at present the 1st party and her son are residing in 

her parental house. The 1st party has no source of income. DW 1 admitted that 

the 1st party is residing in her parental house. 

7. It appears that the contention of the petitioner that she has no income 

source remained un-rebutted during her cross examination. The OP side has not 

led any documentary or corroborative evidence to show that the 1st party is able 

to maintain herself. This point is accordingly decided in the affirmative in favour 

of the petitioner. 

POINT NO (ii): Whether the OP having sufficient means has 

neglected/refused to maintain the petitioner? 

8. PW 1 deposed that the 2nd party is a Home-guard and has cultivable land 

and has sufficient income source. PW 2 also deposed that the 2nd party is a 
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Home-guard and he resides with his parents and brother and the brother of the 

2nd party is working in CISF and  is  maintaining the parents of the 2nd party. 

9. DW 1 denied to be a Home-guard and deposed that he is a daily wage 

earner. DW 2 also deposed that the 2nd party/DW 1 is a daily wage earner. 

10. PW 1 deposed that her husband has not enquired about her since 22-09-

2014 nor provided any maintenance.  PW 2 also deposed that the 2nd party has 

not enquired nor provided any maintenance to the 1st party and the 1st party is 

residing in her parental house since 2/3 months of the birth of her son. 

11. It appears that there is no evidence to show that the 2nd party is paying 

maintenance to the 1st party. 

12. The burden of proof to establish a case Under Section 125 of Cr.P.C. is on 

the party who claims maintenance. The Hon'ble Gauhati High Court in Shri. 

Krishna Bahadur Pradhan Vs. Smti. Tikamaya Newa reported in 1987 

CriLJ 1278 held that although the burden of proof to establish a case Under 

Section 125 of "the Code" is on the party who claims maintenance but the party 

is not required to prove its case beyond reasonable doubt. A proceeding Under 

Section 125 of "the Code" is not the prosecution of a criminal charge nor is the 

respondent an accused. The aggrieved party can establish its case on 

preponderance of probability. 

13. The evidence on record goes to show that admittedly the 2nd party is a 

daily wage earner and has sufficient means but has neglected to maintain the 1st 

party/petitioner. This point is accordingly decided in the affirmative. 

POINT NO (iii) : Whether the petitioner has refused to live with the OP 

without any sufficient reason? 

14. The petitioner /PW 1 deposed that she was married to the 2nd party on 

27-02-2013 socially. After three months of marriage her husband and parents-in-

law used to assault her demanding money. Her husband took Rs.35,000/- from 

her parental house. Her husband and his family used to torture her while she 

was pregnant and unable to bear the torture she came to her parental house. On 

09-04-2014 she gave birth to a male child whose name is Dimple @ Dev Medhi. 
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After one month of the birth of her son she again went to her matrimonial house 

but they again tortured her. 

15. PW 2 deposed that after marriage the 2nd party started torturing the 1st 

party demanding money.  The 2nd party used to do 'marpit' when the 1st party 

was not able to fulfill the demand. 

16. DW 1 deposed that the 1st party wanted him to stay as 'ghorjuwai' in her 

parental house. He denied that he tortured the 1st party and drove her out of his 

house. 

17. DW 2 deposed that quarrel took place between both parties after 

marriage as the 1st party wanted to reside seperately and also wanted that the 

2nd party stay as a 'ghorjowai' in her parental house. 

18. PW 1 denied that she refused to stay with her husband as her husband 

resided in a remote place. She also denied that she voluntarily left her husband. 

PW 1 deposed that there was seven members in her parental house. PW 2 

deposed that the father of the 1st party has cultivable land but the said land is 

not sufficient to maintain themselves. 

19. The evidence of PW 1 & 2 remained un-rebutted during their cross 

examination. The evidence on record shows that the petitioner has sufficient 

cause to live separately. This point is decided in the negative in favour of the 

petitioner. 

POINT NO (IV): Whether the petitioner and her minor son  are entitled 

to maintenance and if so what would be the quantum of maintenance? 

20. Section 125 Cr.P.C. casts an obligation upon a person having sufficient 

means to maintain his wife who is unable to maintain herself. 

21. Findings in Point no (i) & (ii) goes to show that the petitioner is unable to 

maintain herself and the O.P is having sufficient means. There is no documentary 

evidence adduced by the petitioner as to the income of the second party/OP but 

the evidence on record and findings in point no (ii) goes to show that the OP 
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admittedly is a daily wage earner. The 2nd party has admitted his marriage with 

the 1st party and also admitted that the son was born out of the wedlock. 

22. Considering the materials on record, I am of the considered opinion that 

it would be reasonable to award a monthly maintenance allowance of Rs.1,200/- 

(One thousand two hundred only) to the petitioner/1st Party and Rs.600/- (six 

hundred) to her minor son till his attaining majority per month. 

 

ORDER 

Considering the facts and circumstance of this case and my discussion above, the 

Opposite Party (O.P) is hereby ordered to pay Rs.1,200/- (Rupees one thousand 

two hundred only) to the 1st party/petitioner and Rs.600/- (six hundred) to her 

minor son till his attaining majority as the monthly maintenance allowance w.e.f. 

the date of this order. A copy of this order be furnished to the petitioner free of 

cost. 

Final order is pronounced and delivered in open court. 

Given under my hand and seal of this court on this 28th day of February, 2019. 

             Addl. Chief Judicial Magistrate, 
    Nalbari 
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APPENDIX 

1st party witness: 

PW 1- Archana Kalita 

PW 2- Jagat Talukdar 

1st party Exhibits: 

Nil 

2nd Party witnesses : 

DW 1- Arup Medhi 

DW 2- Hemanta Medhi 

2nd party Exhibits : 

Nil 

                    Addl. Chief Judicial Magistrate,                          
                               Nalbari 

 

 

 

 

 

 

 

 

28-02-2019 

  The 1st party is absent with steps vide pet no. 7743/19 showing 

cause of illness which is allowed. The 2nd party is present. 



Misc. Case No. 149M/2016 

-8- 

  Final order is pronounced and delivered in open court which is 

written in separate sheet and kept in case record. 

  The Opposite Party (O.P) is hereby ordered to pay Rs.1,200/- 

(Rupees one thousand two hundred only) to the 1st party/petitioner and Rs.600/- 

(six hundred) to her minor son till his attaining majority as the monthly 

maintenance allowance w.e.f. the date of this order. A copy of this order be 

furnished to the petitioner/1st party free of cost. 

  Hence, the case stands disposed of. 

       Addl. Chief Judicial Magistrate,  
                  Nalbari 

 


